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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BRANDON TYLER SAXMAN,
)
)
Defendant-Appellant.
)
________________________________)

NO. 37751

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Brandon Tyler Saxman appeals from the district court’s Order of Revocation of
Probation, Imposition of Sentence Commitment. Mr. Saxman asserts that the district
court abused its discretion by revoking his probation.
Statement of the Facts & Course of Proceedings
On May 7, 2002, an indictment was filed charging Mr. Saxman with sexual abuse
of a child under the age of sixteen years. (R., pp.11-12.) Mr. Saxman entered a guilty
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plea to the charge.

(R., pp.45-46.)

The district court sentenced him to a unified

sentence of ten years, with two years fixed, suspended for a ten year probationary term.
(R., pp.60-67.) Shortly thereafter, Mr. Saxman filed a Motion for Reduction of Sentence.
(R., pp.68-70.) The motion was denied. (R., pp.71-73.)
On November 12, 2003, a Motion for Bench Warrant for Probation Violation was
filed alleging that Mr. Saxman had violated the terms of his probation by failing to attend
and/or successfully complete sex offender treatment, possessing a knife, failing to
obtain permission prior to changing his residence, and absconding. (R., pp.75-76.)
Following a hearing, the district court found that Mr. Saxman had violated the charged
conditions of his probation.

(R., pp.89-94.)

Ultimately, the district court reinstated

probation and started a new ten-year probationary term on May 7, 2004. (R., pp.105108.)
On August 12, 2004, another Motion for Bench Warrant for Probation Violation
was filed alleging that Mr. Saxman had violated the terms of his probation by: failing to
attend and/or successfully complete sex offender treatment, failing to maintain full-time
employment, consuming an alcoholic beverage, failing to obtain permission prior to
changing his residence, and failing to notify the Canyon County Sheriff’s Office of a
change in residence in violation of the sex offender registration law. (R., pp.109-111.)
Following a hearing, Mr. Saxman was found to have violated the charged conditions of
probation, with the exception of the employment condition, and the district court revoked
his probation, imposed sentence, and retained jurisdiction for 180 days. (R., pp.127129.) Following the rider review hearing, Mr. Saxman was placed on a second, back to
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back, period of retained jurisdiction.

(R., pp.132-135.)

After the second period of

retained jurisdiction, Mr. Saxman was again placed on probation. (R., pp.140-145.)
On January 12, 2010, another Motion for Bench Warrant for Probation Violation
was filed alleging that Mr. Saxman had violated the terms of his probation by: failing to
follow curfew; committing the new crime of possession of a controlled substance;
committing the new crime of failure to appeal upon a misdemeanor citation; failing to
pay fines, fees and costs ordered by the district court; failing to pay the costs of
supervision; failing to attend and/or successfully complete sex offender treatment; failing
to submit to a required polygraph; failing to maintain full-time employment; possessing a
weapon; possessing a weapon; possessing a weapon; consuming an alcoholic
beverage; using marijuana; associating with a person against the orders of his probation
officer; failing to answer truthfully the questions of a probation officer; failing to abide by
the Sexual Offender Agreement by forming a romantic relationship with a woman who
has custody of minor children; absconding; committing the new crime of driving without
privileges; committing the new crime of failure to provide proof of insurance; committing
the new crime of failure to provide proof of insurance; and committing the crime of
driving without a license on person. (R., pp.162-166.) Mr. Saxman entered admissions
to the failing follow curfew, committing the new crime of possession of a controlled
substance, committing the new crime of failure to appear upon a misdemeanor citation,
using marijuana, committing the new crime of driving without privileges, committing the
new crime of failure to provide proof of insurance, and committing the new crime of
failure to provide proof of insurance probation violation allegations and the remaining
allegations were dismissed. (Tr.2/18/10, p.16, Ls.18-21, p.23, L.21 – p.28, L.11.) At the
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dispositional hearing, the State recommended re-imposition of the previously
suspended sentence. (Tr.5/6/10, p.4, Ls.5-7.) Defense counsel recommended that
probation be reinstated with six months of jail time. (Tr.5/6/10, p.12, Ls.18-21.) The
district court revoked probation and imposed sentence. (R., pp.179-180.) Mr. Saxman
filed a Notice of Appeal timely from the district court’s Order of Revocation of Probation,
Imposition of Sentence Commitment. (R., pp.182-184.) Mr. Saxman also filed a motion
for credit for time served and an Idaho Criminal Rule 35 (hereinafter, Rule 35) motion.
(R., pp.186-187, 191-193.) The motions were denied. (R., pp.188-190, 200-206.)
ISSUE
Did the district court abuse its discretion by revoking Mr. Saxman’s probation upon
finding that he had violated the terms of his probation?
ARGUMENT
The District Court Abused Its Discretion By Revoking Mr. Saxman’s Probation Upon
Finding That He Had Violated The Terms Of His Probation
Mindful that the district court lost jurisdiction when it placed Mr. Saxman on a
back-to-back periods of retained jurisdiction in 20041, Mr. Saxman asserts that the
district court abused its discretion by revoking his probation and executing the
previously suspended sentence. Mr. Saxman asserts that the goals of his rehabilitation
and the protection of society could best be served by his continued probation.
In a probation revocation proceeding, the district court addresses three issues:
First, was a condition of probation violated?
1

Second, does the violation justify

The plain language of I.C. § 19–2601(4) requires a period of probation prior to an
additional period of retained jurisdiction. State v. Urrabazo, 150 Idaho 158 (2010).
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revocation? Finally, if probation is revoked, what prison sentence should be imposed?
State v, Adams, 115 Idaho 1053, 1054 (Ct. App.1989). As to the first issue before the
district court, Mr. Saxman concedes that he violated conditions of his probation as he
admitted he had done so. (R., pp.173-174.)
“When a defendant has violated any of the terms of probation, the decision to
revoke probation rests within the sound discretion of the district court.” State v. New,
123 Idaho 168, 170 (Ct. App.1989) (citing I.C. § 20-222; State v. Corder, 115 Idaho
1137, 1138 (Ct. App.1989)).

Mr. Saxman asserts that the district court abused its

discretion in finding that his probation violations justified revocation. The district court
must decide whether probation is achieving the goal of rehabilitation and whether
probation is consistent with the protection of society. State v. Hass, 114 Idaho 554, 558
(Ct. App.1988). Mr. Saxman asserts that his continued probation would achieve the
goals of his rehabilitation and the protection of society.
At the dispositional hearing, Mr. Saxman explained to the district court that he
had been trying on probation, that he had made a great deal of progress, was no longer
the same person he was when he committed the instant offense, that recently he had
been suffering through a difficult time with the death of his father and grandfather, with
whom he was living, and that he had tried to reach out to his probation officer for help
when he recognized that he was in trouble.

(Tr.5/6/10, p.14, L.4 – p.17, L.19.)

Mr. Saxman made a similar statement in completing the Presentence Investigation
Report (hereinafter, PSI) update, again noting that he was suffering from depression
due to the death of his grandfather. (PSI Update 4/1/10, p.2.) In his PSI comments to
the district court, Mr. Saxman noted that:
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I hit very hard time with a divorce, death of my grandfather, and a very
physically abusive relationship. I made it for a very long time, and I gave
up temporarily because so much happened at one time. I’m not the same
person you released on probation, I have been succeeding, please don’t
impose my sentence and give up on me. I can do this, and my overall
behavior has shown this.
(PSI Update 4/1/10, p.19.)
Additionally, Mr. Saxman has had the support of a number of friends and family
since his original conviction. In State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho
Supreme Court noted that family and friend support were factors that should be
considered in the Court’s decision as to what is an appropriate sentence. Id. These
individual’s wrote numerous letters of support for Mr. Saxman over the years. (PSI
Update 4/20/04 Attachments: Letter from Michael Castle, Letter from Dale Ore, Letter
from Rita Swaim, Letter from Rebecka Basey, Letter from Loraine Basey, Letter from
Diane Saxman, Letter from Michael Saxman, Letter from Don Saxman, Letter from
Jonathan Bullis, Letter from Ryan Davis, and Letter from Dan and Shannon Fontenot.)
Mr. Saxman’s mother continues to offer her support. (PSI Update 4/1/10, p.12; PSI
Update 4/1/10 Attachment: Letter from Diane Saxman.)
Idaho courts have previously recognized that Idaho Code § 19-2523 requires the
trial court to consider a defendant’s mental illness as a sentencing factor. Hollon v.
State, 132 Idaho 573, 581 (1999).

At the time of the PSI interview, Mr. Saxman

described his mental health as “fragile.” (PSI Update 4/1/10, p.16.) He also noted that
he is committed to taking his mental health medications in the future and that he
believes that continuing with counseling would be beneficial to him. (PSI Update 4/1/10,
p.16.)

Mr. Saxman was recently diagnosed with Bipolar I Disorder, Cannabis

Dependence, and Personality Disorder NOS. (PSI Update 4/1/10 Attachment: Idaho
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Standard Mental Health Assessment, p.5.)

In the past, Mr. Saxman has been

diagnosed with Major Depressive Disorder, Cannabis Dependence, and Significant
Antisocial and Narcissist Elements within in his personality. (Psychosexual Evaluation,
p.7.) He has also been diagnosed with Bipolar II disorder. (Intermountain Hospital
Psychiatric Evaluation, 4/29/01, p.3.)
Idaho courts have previously recognized that substance abuse and a desire for
treatment should be considered as a mitigating factor by the district court when that
court imposes sentence. State v. Nice, 103 Idaho 89 (1982), see also State v. Alberts,
121 Idaho 204, 209 (Ct. App. 1991). Mr. Saxman admitted that he used marijuana
while suffering from depression related to the deaths of his father and grandfather. (PSI
Update 4/1/10, p.17.) He believes he would benefit from participating in outpatient
substance abuse treatment so that he can learn “not to self-medicate” with marijuana.
(PSI Update 4/1/10, p.17.)

Mr. Saxman submitted to a substance abuse evaluation

and was diagnosed with cannabis dependence.

(PSI Update 4/1/10 Addendum,

Substance Abuse Report, p.1.) It was recommended that Mr. Saxman participate in
Level I outpatient treatment.

(PSI Update 4/1/10 Addendum, GAIN-I Recommendation

and Referral Summary, p.8.)
Based upon the above mitigating information, Mr. Saxman asserts that the
district court abused its discretion in revoking his probation.
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CONCLUSION
Mr. Saxman respectfully requests that this Court vacate the district court’s order
revoking probation and to enter an order reinstating probation.
DATED this 1st day of August, 2011.

___________/s/______________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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